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The legal arguments in Ms. Barry’s untimely Answering Brief are,
as she directly states, merely a repetition of the opening brief she filed in
the court of appeal. She asserts that where the trial court lacks subject
matter jurisdiction it cannot reach “the merits” of an anti-SLAPP motion or
award attorneys’ fees. The State Bar of California has already explained
why Ms. Barry is wrong on both of those issues in its Opening Brief in this
Court. Ms. Barry’s “Answering” Brief does not respond to any of the State
Bar’s arguments in its Opening Brief. Given Ms. Barry’s failure to respond
at all to the Opening Brief, the State Bar will not burden the Court with a
“reply” that restates the arguments it has already made. For the reasons set
forth in the Opening Brief, the State Bar respectfully requests this Court to
hold that the mandatory fee and cost award under Code of Civil Procedure
section 425.16, subdivision (c) remains available even where the reason
why a plaintiff was unable to establish that “there is a probability that the
plaintiff will prevail on the claim” is that the superior court lacks subject
matter jurisdiction over the action, and to affirm the order of the trial court
awarding fees and costs to the State Bar.
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